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The United States punishment system is the largest

in the world, incarcerating over 2.2 million persons
with nearly 7 million under supervision.' It is
common knowledge that black and Latinx persons
are over represented in prison. In 2016, people of
color accounted for 37 percent of the US population
but represented 67 percent of the prison population.?
Moreover, black men are nearly six times as likely to
be incarcerated as white men; and federal courts have
imposed prison sentences on black men that were

19 percent longer than those imposed on similarly
situated white men between 2011 and 2016.°

Less well-recognized are the ways in which
incarceration leads to trauma, separation from
family and social networks,* exposure to violence,
disruptions to education and training, stigma,
inadequate health and mental health treatment, and
barriers to reconnecting with society—i.e., obtaining
housing, employment, healthcare— and how these

have cumulatively impacted communities of color.’

Yet the destructive legacy of punishment affects the
society-as-a-whole. Today, the size, scope, and impact
of the punishment-exclusion complex transcend race.
An estimated 70 million persons have criminal arrest
or conviction records, creating exclusions that fan
across communities and intersect with pre-existing
social disabilities associated with race, gender, class,
ability, and citizenship status, among others, making
it a threshold issue for participation in the life of the

community—a human right.

This is partly because America’s retributive
culture is pervasive: the solution to every
perceived threat or social problem is violence,
containment, or expulsion. As witnessed in the
aftermath of the Parkland High School shooting,
to which the Education Department’s policy

response is: arm the schoolteachers.®

Many redirect their fear of displacement. White
supremacists marching at Charlottesville in August
2017 chanted “Jews will not replace us” and “white
lives matter,”” as more jobs succumb to automation,
the protections for collective action erode, and a
precarious “gig economy” reveals a tenuous new
normal. Rather than coalesce against the increasingly
extreme polarization of wealth and decline in

standard of living, some prepare for race war.

THE DESTRUCTIVE LEGACY
OF PUNISHMENT AFFECTS
THE SOCIETY-AS-A-WHOLE.

Meanwhile Americans incarcerate adults and
children for life.® Abandoning the spirit of Emma
Lazarus’s immortal poem that described America
as a beacon and a refuge for “[y]our huddled
masses yearning to breathe free,”’ today’s refugees
approaching from the southern border, to whom
we owe a duty of care under international law,!°
are detained and expelled. The U.S. Immigration
Customs and Enforcement (ICE) agency sorts

and separates children from their parents before

detaining and, eventually, ejecting them.!!

Society is trapped in a cycle of labeling,
demonizing, and keeping down any person or
group subject to categorization, whether by race,
gender, class, or insider or outsider status. Each
category is an expression of a “power structure”!?
linked with an ideology that justifies the

subordination of socially defined “outsiders.”
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Moving Beyond Punishment

Collective action hinges upon forming paths to
understanding. Reconciliation is a bridge that fosters
mutual recognition as a foundation for empathy,

new communal norms and agreements—but how do
we do it? A first step builds upon the truth of lived
experience to develop a consensus about the effects of
the racialized U.S. prison-punishment system. Beyond
that, as writer James Baldwin suggests, a deeper
understanding is needed of why our society affirms

a punishment system predicated upon separation,
extreme violence, subordination and exclusion. '3 In
America, the answer to this question has everything
to do with the dehumanization of people of color
that started from our very beginnings as a nation and

continues unabated today.

Why Does America Need a
Subordinate Racial Group?

America’s perpetual cycle of separation and
destruction prompted James Baldwin to ask, “why

it was necessary for America to have a “n****” (or
subordinate racial class) in the first place.”'* What
does the subordination of another person or group—
like tagging all Mexicans as “rapists”—accomplish?'S

Demonizing others allows for the objectification
and venting of anger and violence onto an accepted
target. Then stories—narratives—are created about
the “other” and translated into the language of
science, like the theory of biological determinism.!®
Such narratives become the authority for policy

in any number of areas, including social welfare
and law enforcement. In the 1970s, authoritative
figures like Professor William Shockley expounded
upon the purported genetic inferiority of blacks as
grounds for sterilization and selective breeding.!”
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An interrelationship between authority, media
representation, and politics continues to draw
upon layered assumptions about race, a tacit
cultural contempt for poverty, and a punitive
narrative reinforced by mass images that portray
a morally bankrupt black underclass—*“welfare
queens” and “studs”—who, as the post-World
War II industrial boom came to an end in the late
1970s, were portrayed as a “disposable” part of
the workforce in a society where demand for low

skill labor was contracting.!®

Conservative criminologists, like Gottfredson and
Hirschi, incorporated such narratives and framed
“crime” as wholly separate from material social
conditions, couching their explanation of criminality
as the product of a dysfunctional family relationship,
a variation on the popular “culture of poverty”
theory that correlated a perpetrator’s alleged lack of
self-control with a racialized, sexist condemnation of

single-family parenting."’

WHAT DOES THE
SUBORDINATION OF
ANOTHER PERSON OR
GROUP ACCOMPLISH?

The late 20® century “answer” respecting prison
policy was — as it had been under Jim Crow —

containment: keep low-income blacks on the margins



in “their own communities”;?° increase levels of law
enforcement; arrest, remove, and contain the now
2.3 million persons—nearly 1 million of whom are
black and brown?'—in prisons far away from their
families, and perpetuate the stigma of incarceration
into hardened barriers that exacerbate existing
racial and economic exclusions from participating
in the workforce, obtaining housing and healthcare,
education, or other benefits. This policy continues in
full force today.

Purity, Danger, and Exclusion

At the more basic level, sociologist Mary Douglas
describes how societies have invoked the “Purity
Condition” to justify separation and expel
“impure” outsiders from an imagined homogeneous
“pure” community.?? The practical outcome looks
like apartheid: some get water; access to care and
hospitals; nourishing food; livable housing; safe,
living wage work; and protection from violence,
others do not. Some live within the community
(along with the resources of a sanitation line,
garbage pickup and a responsive fire company),
and some do not. This, in part, is what Ta-Nehisi
Coates meant when he spoke of the protection

of the law—the benefit of living within society —
which is provided to some, not others.

When people are kept out—excluded—from society,
whether by containment or expulsion, it is imposed
by violence. Slavery was enforced by violence. Jim
Crow was enforced by violence through lynching,
Klan activity, and the razing of black towns all
over the U.S. like Tulsa, OK, and Rosewood, FL.?3
The civil rights movement, the “knock on the
door” or formal demand of African Americans
to be admitted into American civil society to

access schools, housing, employment, voting—
believed by many as what is necessary to live
within society—was snuffed out by FBI infiltration
and assassination. Sixty years later, exclusion

of black and brown persons from the economy
and the electorate continues to be condoned by
government action and secured by violence. The
indiscriminate killings of black men (and women)
are legion: Eric Garner, Philando Castile, Alton
Sterling, Botham Jean, to name a few.?* And

the effect of this routine expression of brutality
bleeds into the rest of society, as witnessed by

the shootings at the Harvest music festival in Las
Vegas (59 dead), Parkland High School (17 dead),
and the Pulse Night Club (49 dead).”

How Did We Get Here:
A Brief History of Extraction,
Separation, and Violence

Ta Nehisi-Coates lit a fire when he wrote about

a man named Clyde Ross in “The Case for
Reparations,” published in The Atlantic in 2015.
More than a hard luck story about a person who
grew up poor during the Depression, Coates’
penetrating historical gaze followed a black man
who hailed from a comfortable farming family

in Mississippi that was leveled to share cropping
through theft of property, a casualty of white
supremacy enforced by violence. Coates follows
Ross (and others) over time and space as he moves
from Mississippi to Chicago during the Second
Great Migration in search of living-wage work, a
home, and a community: Coates notes that, like so
many, Ross sought what had been systematically
denied: “protection of the law.” Painfully, the reader
encounters more of Ross’s story as he struggles to
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buy a house in an integrated area, and learns that

the institutional structure of restrictive covenants,
discriminatory Fair Housing Administration home
loans, redlining, and outright racism left Mr. Ross
with a rapidly devaluing home purchased on contract
in a newly segregated black section of town, North
Lawndale, now hyper-enforced by police. This saga,
an enmeshed story of individual and community

exclusion, is resonant today.

Drawing the Veil: Containing the
Children of Clyde Ross

Fast forward to the 1970s—the end of the Civil
Rights era and the dawn of what is now known

as the age of mass incarceration—a time when
over two generations of Great Migration blacks
found themselves shunted into under-resourced,
segregated sections of large cities. When apartheid-
like conditions led to widespread protests that
extended beyond the South, the civil rights and
black power struggles coalesced with anti-war,
student, and women’s liberation protests, rocking
the establishment. The struggles continued into the
long hot summers of 1965, 1967, and 1968 when
cities like Newark, Detroit, Cleveland and parts of
Los Angeles and Chicago, among others, ignited to
protest the many killings of black leaders. America
tried to move beyond these events and, for some,
this was partially accomplished by the election

of “law and order” Republican candidate Richard
Nixon, who effectively promised to quell and

contain the activity.?

This containment strategy hearkened back to another
period of revolutionary upheaval during the 1780s
and 1790s in Colonial America and France—one
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that unsettled the upper orders and led, in part, to
creation of the Philadelphia’s Walnut Street Jail in
1790. The Walnut Street Jail, America’s first prison
and formal institution of incarcerative containment,
brought punishment inside and beyond public view.
The revolutionary activity and “disorder” of the
1960s prompted the rounding up and warehousing
of perceived revolutionaries and “criminals.” Black
and brown people were targeted in their segregated
ghettos under a radical expansion of the punishment
structure in a second great period of containment
that separated families and communities for

generations; its effects are felt today.””

The Reaction on the Inside and its
Impact on the Outside

The Attica rebellion (1971) was the pinnacle of

the Prisoners’ Rights Movement. During five days

in September, over 1300 prisoners, most black

and brown, rebelled to draw national attention

to inhumane prison living conditions; 39 died.?
Following well-publicized reports of violent inmates
temporarily seizing control of their prisons—building
upon generations-thick imagery of militant, violent,
“out of control” blacks used to terrify mainstream
America dating from slavery and the Reconstruction
Era—conservative authorities in the field of penology,
most notably Robert Martinson, responded, in part,
to this social moment by declaring “nothing works.”
This conclusively ended the conversation about the
merits of continuing “rehabilitative” practices in
prison in favor of “just desserts”—unadulterated
violent subordination and containment over long
periods of time—because punishment, we were told,

is the only thing that “those animals” understand.”



More significantly, theorists like Martinson
provided an authoritative basis for enhanced
sentencing and withdrawing support for prison
programming, opening the door to full-blown
prison entrepreneurialism. Instead of allocating
money to support education, training and
counseling in prison—some of the demands of

the Attica protesters and the Prisoners’ Rights
Movement—the warehousing of bodies generated
profits for corporations and the state as it stripped
home communities of their workers, residents, and

family members.

A CRIMINAL CONVICTION
SHOULD NOT BE
A LIFETIME BURDEN.

Today’s late-stage prison entrepreneurialism has
extended to warehousing “unwanted” black and
brown immigrants in ICE detention centers for a
profit and expanded prison labor to unheard of levels
serving communities outside, including fighting fires in
California for $1.00 per hour.?’ The struggles against
this abuse of power continue to go on “inside”—
beyond public view—witnessed this year by the Prison
Strikes in 17 states and the ICE detainee hunger
strikes.’! The trauma experienced by detainees and
incarcerated persons, including the as-yet unknown
extent of the damage of long-term family separation,
impacts both them and the community over the life

course and across generations.

Exclusion and Its Consequences

Each year over 600,000 persons return from prison
to their home communities and must confront an
array of daunting, nearly insuperable challenges.*
Most who are outside of it do not know or
appreciate the difficulty of this process.

In his 2014 article, The Long Shadow, Steven

D. Bell described the way in which “collateral
consequences”—a vast array of barriers to
participation that face persons with conviction
histories—cast a “long shadow” beyond the prison
walls and long beyond the time when formerly
imprisoned persons have “paid” for their crimes by

completing their sentences.’ He writes:

For many people convicted of crimes, the
most severe and long-lasting effect of
conviction is not imprisonment or fine.

Rather, it is being subjected to collateral

consequences involving the actual or potential

loss of civil rights, parental rights, public
benefits, and employment opportunities.
Some collateral consequences are mandated
by statute, such as disenfranchisement, or
by civil regulations, such as professional
licensing schemes .... Others have evolved
into common community practices, like

checking the box on employment or housing

applications which generally read, “Have you

ever been convicted of a crime?”3*

Significantly, people, communities, and the

broader world in which we live are not segmented.
Communities connect to people in institutions

who feed back into communities. The exclusions
experienced by persons returning to the community
are visited upon their children, families, and the

community itself.

Full Participation is a Human Right: The path beyond punishment
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Expungement is a Step on the
Path to Reconciliation

Reconciliation has been described as “the action
of making one view or belief compatible with
another.”*® An important first step in the process
of reconciling community, formerly incarcerated
persons, and their families is expungement of
criminal records — effectively erasing or destroying
them. Doing so enables persons with criminal
conviction histories to seek housing, employment,
education, family reunification, and more
without the stigma that convictions carry and
perpetuate. Expungement’s focus on ending this
stigma and its negative effects is the foundation
for full participation. Perhaps more important,
expungement is an expression of the community’s
commitment to remove the mark of exclusion
associated with punishment and containment,
affirming that returning persons and their families
have a place (see CSS Report on Expungement).3¢

Community, Need, and Human Rights

Although the social Darwinian axiom, “survival of
the fittest,” has been used to support the idea that a
person’s “success” is based solely on his own effort
and that the spoils are his alone,?” anthropologists,
environmentalists and others have focused on the
social system—a patterned network of relationships
constituting a coherent whole that exists between
individuals, groups, and institutions.*® The emphasis
on the whole rather than the sum of its parts
highlights patterns that exist in an inseparable web
of relationships.’” Some also view community as a
series of meshed relationships across sectors of family,

education, work, and faith.*
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COMMUNITIES CONNECT TO
PEOPLE IN INSTITUTIONS
WHO FEED BACK INTO
COMMUNITIES.

Systems (and communities) produce adaptations

in response to their needs. Throughout civilization,
humans have learned that needs must be met to
survive, which form the basis for collective demands.

Joseph Wronka writes:

Technically, human rights do not exist.
However, human #needs do, and human
rights provide the legal mandate to fulfill
human need... human rights mirror the
socio-environmental contexts of the time—
values that have crystallized into rights,
often embedded in constitutions and/or
other ethical codes of conduct, serving

as guiding principles for a way of life.
[Emphasis added.]*!

The question then becomes: what do human beings
need to live in our society? While some adopt

a subsistence view of what we owe each other,
economists and social theorists who reject absolute

in favor of relative measures of poverty (or need)
recognize that more protections are needed than what
the U.S. Constitution affords. Some needs require the
support of affirmative “rights”—like housing, food,

education, and more.



The Universal Declaration of
Human Rights

The Universal Declaration of Human Rights
(UDHR) was adopted by the United Nations General
Assembly in 1948. Its principles were laid as a
foundation to help assure a new era of peace and
justice among nations following the destruction and
human suffering of the Second World War.

The Declaration includes 30 enumerated human
rights, the core of which are:

e human dignity (UDHR, Art. 1, “All humans are
born free and equal in dignity and rights”);

e non-discrimination—if all humans are worthy
of dignity, to have rights, the only criterion
is that a person is a human being (UDHR,
Art. 2, “one must act justly toward others
‘without distinction of any kind, such as
race, color, sex, language, religions, political
or other opinion, national or social origin,

property, birth or other status’”);

e civil and political rights, like many of the
rights contained in the U.S. Constitution
(UDHR Articles 3 through 21);

e economic, social, and cultural rights, also
known as “positive rights” that include
food, health care, education, meaningful
and gainful employment, special protections
for mothers and children, protection in old
age, participation in a community’s cultural
life, and rest and leisure (UDHR, Articles 22
through 27); and

e solidarity rights, which emphasize
the fundamental human right to
intergovernmental cooperation to address
matters like pollution and war (UDHR,
Articles 28 through 30).*

Some might argue that Article 27, “free participation
in the cultural life of the community,”* is a
meta-right. It encapsulates all of what the UDHR
highlights as necessary for human life, since a person
cannot freely participate in community culture—its
way of doing things, in all its institutions—without
the ability to exercise all rights as a human being.
Therefore, full participation is required to be a

functioning part of the community.

What We Gan Do to Create the
Structure and Culture of Community

New adaptations and partnerships can expand the
umbrella of community, spanning from inside the
prison into our offices and the workplace. One strategy,
Effective Communication/Motivational Strategies
(“ECMS”) **—developed by Ray Ferns,* a correctional
professional with over 30 years of experience—
improves the prison environment by enhancing
interactions between correctional staff and incarcerated
persons. What is unique about the approach is its focus
on modeling effective interactions with incarcerated
persons for correctional staff through learning teams,
which allow prison settings to reduce their reliance on
exerting control through solitary confinement—often
by escalating the threat of force—and to improve staff
interactions with incarcerated persons. ECMS has

been implemented with great success, both in Maine
State Prison and in other correctional settings, leading
to fewer incidents of staff-prisoner violence and the
reduction of worker’s compensation claims filed by
correctional staff. When the prison as an institution can
reexamine its reliance on force and solitary confinement
as punishment, it can become a real platform for
advancing the development of incarcerated persons
through education, training, and other programming.
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A New Partnership:
The Last Mile and Slack

Another promising story is Next Chapter, a
partnership between The Last Mile (TLM), a
technology-training program for incarcerated persons,
and Slack, a successful chat start-up in San Francisco.
Made possible by an $800,000 grant from the

W.K. Kellogg Foundation, Next Chapter will train
three “returning citizens” inside Slack as quality-
engineering apprentices and build a process to help
them acculturate to one of the most successful tech

start-ups in the last decade.*®

The apprenticeship is split into three phases over

the course of a year: four months at the start-up
bootcamp Hack Reactor; four months of training to
learn how to code; then four months on the job, after
which Slack may opt to hire an apprentice or help
them get a job at another tech company.

The project is the culmination of TLM’s work

in the California prison system. Founded as an
entrepreneurship class at San Quentin, TLM has grown
into a prison education program over eight facilities.
TLM’s most recent joint venture with the California
Prison Industry Authority, called TLMWorks, is an
actual development shop at San Quentin.

Many of the incarcerated participants report that
coding gives them a sense of purpose, not only
working on something intellectually satisfying but
learning a “marketable skill” that could pay enough
to support a family in the Bay Area. This very
intentional link between expanding industry and the
cultivation of incarcerated student skills along with
meaningful compensation is only one of many ways

to reach out to bring persons back.*’
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Community Development
of Resources

Finally, impacted communities and others are
expressing interest in developing their own
resources—resources that the community owns

and controls that offer education, training, and
employment to members living and returning there —
as a way of overcoming systemic racial and criminal
record barriers. Increasingly, discussion has turned
to community land trusts (“CLTs”)* and communal
designs for shared resources like Cooperation
Jackson® — a network of communal cooperatives
located in Jackson, MS — to meaningfully address
community needs and to find a place for all as

determined by community members.*

Work in all three sites—the prison, the workplace,
and the community—is necessary to eliminate

the perpetual stigma and exclusions associated
with punishment. In the movement to create a
legal and cultural space that embraces all persons,
expungement is both a bridge to reconciliation and
an important tool to advance full participation.

The Arts: Gateway to Understanding

Art helps people understand themselves and the
human condition. Theater and film offer perspective
that allows us to see what we are doing to one
another. Artists and religious leaders perform

a pivotal role in leading the community past

punishment and exclusion.

Structures reflect their intended use and a perspective.
Some believe human beings are a collection of
individuals whose accomplishments are solely
attributable to individual action. Others believe that
our efforts and achievements are linked, intertwined

and connected—Iike fractals.’!



If the arts support understanding and reconciliation
reflects the will to create a shared structure, then
human rights are the blueprint for that structure—
the house built to shelter us all. Law advanced by

movements can realize these efforts.

CAN EXPUNGEMENT
ACT AS THE ROADBED
FOR THE BRIDGE T0
FULL PARTICIPATION?

Building the Bridge to
Full Participation

Punishment-impacted persons are pushed to the
margins well beyond time served in prison—often
for their entire lives. The stigma associated with
imprisonment affects every aspect of a person’s
life—from obtaining housing and employment, to
voting, education, and the possibility of family
reunification. Separation from community life
reinforces the necessity for reconciliation affirmed
both by community and by law. Beliefs and values
can be explored by promoting a culture of informed
conversation, starting with exchanges about personal
experience, including: should persons who return to
the community be kept from what is necessary to
function and flourish? Is there value in perpetuating
an enduring mark of punishment—a conviction

history—that is used to continue to separate people

from each other? Is erasing that mark through
expungement something we can coalesce around?
Can expungement act as the roadbed for the bridge

to full participation?

As scholar and activist Fritjof Capra has
elucidated in his books The Web of Life (1996)
and The Hidden Connections (2002), we are all
connected through ecosystems and are part of the
interdependent “web of life”: we need each other
to live. In order that the web be kept strong and
flexible, each of us needs the ability and power to
fully participate. We need to eradicate artificial,
fraught structures so all can belong.

Full participation is a human right.

Full Participation is a Human Right: The path beyond punishment
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